
 

 

Md. court: Condo groups can’t bar 
privileges for non-payment 
By: Steve Lash Daily Record Legal Affairs Writer June 26, 2017  

Condominium associations cannot suspend members’ access to common areas such as pools and parking 

lots due to their failure to pay condo fees unless such punishment is provided for in the associations’ 
declarations filed with county land records, Maryland’s top court unanimously ruled Friday. 

Under Maryland law, condominium owners possess a property interest not only in their condos but in the 

common areas — regardless of whether their dues are up to date, the Court of Appeals said. A 

condominium board, no matter how upset they are at a deadbeat owner, cannot just vote to suspend 
their access to common areas if not stated in the declaration, the high court added, citing the Maryland 

Condominium Act. 

“Restricting a condominium unit owner’s access to communally held property is a significant infringement 

of the owner’s property rights – so significant that the General Assembly found it appropriate to require 
that such a restriction may be authorized only through a provision in the declaration, as evinced by the 

text of Section 11-108(a),” Chief Judge Mary Ellen Barbera wrote for the court. 

The high court’s decision was a victory for William and Dawn Rose, who were barred by the Elvaton 

Towne Condominium board from parking overnight in the Glen Burnie complex’s lot or using the 
community pool until they paid their allegedly delinquent condo fees. 

In ruling for the Roses, the Court of Appeals said the board exceeded its authority by taking the action 

based on a rule it approved, rather than a provision in the duly recorded declaration. The declaration 

provided that the penalty for delinquency was only that a lien be placed on the condominium, the high 
court said. 

“We have explained that, should a declaration allow it, a suspension-of-privileges use restriction on 

common elements may be permissible under the act, so long as the restriction is authorized by the 

declaration,” Barbera wrote. “The declaration here does not allow for such restrictions on communal 
property access, therefore Elvaton’s rule is invalid no matter how reasonable. No provision of the 

declaration contemplates suspension-of-privileges rules, the parking areas are identified as common 
elements, and the declaration provides that ‘common elements shall be exclusively owned in common by 

all of the unit owners.’” 

Attorney Thomas Schild, who represents condominium associations, said the high court’s decision makes 

clear that restrictions on access to common areas for owners’ non-payment “must be in the declaration. 
It can’t be in the bylaws and it certainly can’t be in the rules.” 
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Thus, the court’s ruling “limits the ability to suspend use of common areas when an owner doesn’t pay 

their assessment,” added Schild, of Thomas Schild Law Group LLC in Rockville. “As a matter of policy, this 
is going to make it difficult for those associations that have taken a more liberal view of this.” 

Legislative change? 

Schild, who was not involved in the case, said he anticipates condominium associations to urge the 
General Assembly to expand the law to permit suspension-of-privileges provisions to be valid if they are 

contained in bylaws, rather than just declarations, which are more difficult to amend. 

Under Maryland law, Elvaton and other condominium associations can amend their declarations with the 

written consent of 80 percent of unit owners listed on their current rosters. Bylaws, by contrast, can be 
amended by a smaller two-thirds vote of unit owners, a figure that will drop to 60 percent on Oct. 1. 

Faced with losing parking and pool privileges, the Roses successfully sought a declaratory judgment in 
Anne Arundel County Circuit Court that the association lacked authority to suspend privileges. The 

intermediate Court of Special Appeals upheld that judgment in an unreported opinion last year, 
prompting the association to seek the Court of Appeals’ review. 

With the high court’s ruling, attention shifts back to Maryland District Court in Anne Arundel County, 
where the association alleges that the Roses owe more than $3,300 in delinquency, interest and 

attorney’s fees. 

The Roses’ attorney, Anthony J. May, did not return a telephone message Monday seeking comment on 

the court’s decision. May is with Public Justice Center in Baltimore. 

Ira L. Oring, an attorney for the condominium association, declined to comment Monday on the high 

court’s decision. Oring served as co-counsel to Jay A. Abarbanel. Both lawyers are with Fedder & Garten 
P.A. in Baltimore. 

The Court of Appeals rendered its decision in Elvaton Towne Condominium Regime II Inc. et al. v. 
William Kevin Rose et ux., No. 33 September 2016. 
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